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The Political Foundation of
Judicial Supremacy

Keith E. Whittington

Department of Politics, Princeton University

(Professor Whittington received the Politics and History section’s 2008 J. David Greenstone Award for Political

Foundations of Judicial Supremacy. We invited him to share his thoughts on his research).

I'am grateful to have my work recognized by the Politics and History Section with the J. David
Greenstone Award, and I appreciate the opportunity to discuss the work. As someone who came into the
discipline with a substantial interest in American political history but no real idea of whether and where such
an interest might fit within the discipline, such moments are particularly welcome.

I have long considered myself to be someone who studies American constitutionalism. This is really
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an excuse that allows me to range over a wide area,
from normative theory to various aspects of empirical
American politics. Broadly speaking, my work has
been particularly concerned with the political
underpinnings of constitutional maintenance and
development. Constitutional practices, political
values and interests, and the understood meaning of
constitutional terms are all politically contested and
change over time. Some of that contestation takes
place in the courts, but the judiciary is only a part of
constitutional politics. My hope is to integrate the
concerns of constitutionalism and courts into the
broader study of American politics.

Political Foundations of Judicial
Supremacy is concerned with the judicial authority to
interpret the Constitution. Building off my previous
work, I take both the scope of institutional authority
within the American constitutional system and the
substantive meaning of particular constitutional
provisions to be politically contested

continued on page 39
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From the Editor
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reflection. We invite anyone with thoughts
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Toward a Developmental Account of
Judicial Power

Justin Crowe, Pomona College

(Professor Crowe was recipient of the Politics and
History section’s 2008 Mary Parker Follett Award
for the best article or chapter in politics and
history. He received the award for “The Forging
of Judicial Autonomy: Political Entrepreneurship and
the Reforms of William Howard Taft” in the Journal
of Politics 69: 1 (2007). We invited Professor

Crowe to reflect on his research).

How did the federal judiciary in general, and the
Supreme Court, in particular, become a powerful
institution of American governance? Itis, in my
estimation, the central question at the nexus of public
law and American political development, yet itis, in
my estimation, also a question for which we lack a
satisfying—a theoretically rigorous and historically
rich—answer. We know, for example, that, when
the Supreme Court convened for the first time at the
Royal Exchange Building in New York in February
1790, it did so with only four of George
Washington’s initial six appointments presiding.” We
know that, within the first decade of the Court’s
existence, its first Chief Justice—Federalist co-
author John Jay—resigned to seek the governorship
of New York, and several distinguished men refused
appointment. We know that the Court languished
without substantial business for several terms before
and that its first substantively important decision—
Chisholmv. Georgiain 1793—was immediately
overturned by constitutional amendment. We know,
in other words, that the Supreme Court—and, by
extension, the federal judiciary at large—thoroughly
failed to exert any measurable power in early
America.

What we do not know—and what I am
attempting to figure out—is exactly how the Court
transcended these early limitations and this forgotten
status to become a central actor in American
politics. After all, few aspects of American politics
have been more thoroughly transformed over the
past two centuries than the role of the United States
Supreme Court. Whereas the Court of the late
eighteenth century lacked respect and importance,
the Court of the early twenty-first century is

prestigious and revered. Whereas the Court of the
late eighteenth century was thought a feeble
institution, the Court of the early twenty-first century
is, as evidenced by the battles over judicial
nominations and the attempts to restrict jurisdiction
over controversial issues such as flag-burning and
gay marriage, clearly considered significant enough
to warrant a political fight. Whereas the Court of
the late eighteenth century had no building, a small
budget, and was largely controlled by the other
branches of government, the Court of the early
twenty-first century hears cases in its own “marble
temple,” has a sizeable budget, and is sufficiently
independent from the other branches to govern its
own affairs. How, to frame the question somewhat
succinctly, did such a dramatic evolution occur?
How did we get from the Court of John Jay to the
Court of John Roberts—from a Court of political
irrelevance to one of political centrality?

Wrestling with these questions has brought
me to the puzzle of what I call “judicial institution-
building”—the puzzle of understanding how the
process of “building” the judiciary unfolded over the
course of American political development. By
“judicial institution-building,” I mean the creation,
consolidation, expansion, or reduction of the
structural and institutional capacities needed to
respond to and intervene in the political
environment. In particular, I focus on the
construction, destruction, and renovation of three
building blocks that are both common and essential
to all political institutions: a set of discrete and
specific functions, which are performed by a group
(or variety of groups) of individuals, who are
themselves aided by a collection of concrete
operating resources. This tripartite foundation—
functions, individuals, resources—encompasses
several features of the institutional judiciary,
including, but not limited to, jurisdiction, procedural
rules, and judicial discretion (functions); expansion
or contraction of courts, organizational structure,
and formal institutional entities (such as the Judicial
Conference or the Administrative Office of the
Courts) (individuals); and budgets, buildings, and
legal reports or books (resources). Together, these
features allow courts to hear cases, craft and modify
legal rules, and render authoritative judgments; in

continued on page 36



Member Awards

Victoria Hattam, New School University, received the
Ralph J. Bunche Award for the best scholarly work in
political science published in the previous calendar year
that explores the phenomenon of ethnic and cultural
pluralism for In the Shadows of Race: Jews, Latinos, and
Immigrant Politics in the United States (University of
Chicago Press, 2007).

Thomas M. Keck, Syracuse University, was given the
Houghton Mifflin Best Published Article Award, which re-
cognizes the best journal article on laws and courts written
by a political scientist and published during the previous
calendar year for his work, “Party, Policy, or Duty: Why
Does the Supreme Court Invalidate Federal Statues?”

The Law and Courts Section presented its Law & Courts
Lasting Contribution Award, which is given annually for a
book or journal article, ten years or older, that has made a
lasting impression on the field of law and courts, to Mark
A. Graber of the University of Maryland for “The
Nonmajoritarian Difficulty: Legislative Deference to the
Judiciary Committee.”

The Founders Award from the Presidency Research
Section, which recognizes the best paper presented by a
graduate student , was given to Curtis W. Nichols and
Adam Myers, University of Texas, Austin, for their work
“The Good, The Bad, and The Ugly: Exploiting the
Opportunity for Reconstructive Leadership.

Martha Joynt Kumar, Towson University, received the
Richard E. Neustadt Award, awarding the best book on the
U.S. Presidency from the previous year, from the
Presidency Research Section for Managing the
President’s Message (John Hopkins Univ Press, 2007).

The Career Service Award from the Presidency Research
Section, which recognizes career service to the study of
the Presidency, was awarded to George C. Edwards III of
Texas A&M University.

Keith Darden and Anna Grzymala-Busse, University of
Michigan, received the Gregory Leubbert Best Article
Award from the Comparative Politics Section for their work
“The Great Divide” World Politics, Volume 59, October
2006, 83-115.

Gerald Gamm, University of Rochester, and Thad
Kousser, University of California, were given the SPPZ
Award for best paper on state politics and policy from the
State Politics and Policy Section.

Keith E. Whittington, Princeton University, received the C.
Herman Pritchett award from the Law and Courts Section
for the best book on law and courts, for his book Political
Foundations of Judicial Supremacy: The Presidency, the

Supreme Court, and Constitutional Leadership in U.S.
History (Princeton University Press, 2007). The book also
received the J. David Greenstone Award.

Avery Plaw, University of Massachusetts, was the
recipient of the Wilson Cary McWilliams Best Paper Award
presented by the Politics, Literature, and Film Section for
“Munich Revisited: Reevaluating the ‘Wrath of God.””

The Best Dissertation Award from the Race, Ethnicity, and
Politics Section was awarded to Daniel Wei HoSang,
University of Oregon, for “Racial Propositions: ‘Genteel
Apartheid’ in Postwar California.”

Daniel Deudney, Johns Hopkins University, was given the
Jervis and Schroeder Best Book Award from the
International History and Politics Section for Bounding
Power: Republican Security Theory from the Polis to the
Global Village.

The Best Article award from the Comparative Democrati-
zation Section was awarded to Jason Brownlee, Univer-
sity of Texas, Austin, for his work, “Hereditary Succes-

sion in Modern Autocracies,” World Politics (July 2007)

Dan Slater and Erica Simmons, University of Chicago,
were given The Sage Paper Award for the Qualitative and
Multi-method Research Section for their work “Informative
Regress; Critical Antecedents in Comparative-Historical
Analysis.”

Michael W. Hail, Morehead State University, received the
Faculty Member of the Year award and the Flying High
Award, which recognizes faculty for outstanding teaching
and continual commitment to student success.

Alyson Cole, Queens College & The Graduate Center,
CUNY was awarded The President’s Award for Excellence
in Teaching which recognizes outstanding teaching in the
classroom.

Graham Dodds, Concordia University, received the Award
for Outstanding Teaching for excellence in teaching,
based on course evaluations and student testimonials.

Jasmine Farrier, University of Louisville, was awarded
the Kentuckiana Metroversity Award for Instructional
Development to encourage ongoing improvements of
instructional development among full-time faculty of
member institutions.

Rogers M. Smith, University of Pennsylvania, received
the Dean’s Award for Mentorship of Undergraduate
Research which recognizes faculty members who have
excelled in nurturing students’ desires and abilities to
conduct meaningful research.



The 2008 Mary Parker Follett Award
for the best article or chapter on Politics and History

1o Justin Crowe for “The Forging of Judicial Autonomy: Political Entrepreneurship and
the Reforms of William Howard Taft,” Journal of Politics 69 (2007), 73-87.

(Eric Patashnik, chair of the 2008 Follett Award Committee, read these comments in presenting the
award. Julie Novkov and Jason Wittenberg also served on the Follett Award committee).

In this penetrating and important essay, Crowe offers an analytically grounded and historically rich
account of the building of the federal judiciary as an independent and autonomous institution of
governance. The empirical focus of the study is the enactment of key reforms bills in the 1920s
that substantially enhanced the power of the federal courts, the Supreme Court, and the Chief
Justice. This is a largely neglected episode in American political development, but one which has
had far reaching implications for the subsequent evolution of the American polity. Crowe critically
examines leading “preference alignment” and “‘judicial assertion” theories of judicial reform, and
finds that neither captures the character of the reforms accurately. Building on Daniel Carpenter’s
notion of bureaucratic autonomy, Crowe argues that Chief Justice William Howard Taft forged or
constructed judicial autonomy through the building of reputations, the cultivation of networks, and
the pursuit of change through measured action.
Crowe’s elegantly written essay offers powerful
insights not only into the evolution of the American
judiciary, but into the role of dynamic and sustained
political entrepreneurship in American political
development more generally.
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The 2008 J. David Greenstone Award
for the Best Book on Politics and History

to Keith Whittington for Political Foundations of Judicial Supremacy: The
Presidency, The Supreme Court, and Constitutional Leadership in U.S. History

(Princeton University Press, 2007).

(Here are the award committee’s comments on the J. David Greenstone Award.
David Vogel chaired the committee, which included Marie Gottschalk and Evan Liebermann)

Whittington’s book represents a major contribution to the study of American political development.
His well-researched and comprehensive historical analysis demonstrates that that the Supreme Court
needs to be seen as a political institution interacting with other political institutions, especially the
executive branch. Its leverage waxes and wanes depending on particular historical circumstances. A
key insight of this book is its historically informed demonstration that judicial supremacy is politically
constructed. Whittington convincingly argues that presidents are strategic actors when it comes to
the Supreme Court, sometimes deferring to judicial supremacy when it serves their purposes and
other times challenging it when it serves their political purposes.

POLITICAL FOUNDATIONS
OF JUDICIAL SUPREMACY

The Presidency, the Supreme Court, and
Constitutional Leadership in U.5. History

Keith E. Whittington

Whittington has developed a deeply original
argument about the emergence of the role Supreme
court’s authority, which weaves together a wide-
ranging scope of historical episodes — from the
early days of the republic to Bush v. Gore —into a
convincing body of evidence. Although it is strictly
about the American case, it develops its argument
over a series of historical epochs, showing how
power-hungry executives ironically vested
increased power in the judicial branch at critical
moment in American history. This is a book whose
arguments and evidence anyone working on the
role of the court in relation to the other branches of
government will need to engage. We anticipate that
it will lead to important comparative studies on the
development of judicial power across democracies.




The Inaugural Walter Dean Burnham Award
for the Best Dissertation on Politics and History

to Tomas Henrik Larsson for “Capitalizing Thailand: Colonialism, Communism,
and the Political Economy of Rural Land Rights,” Cornell University, 2007.

(Here are the award committee’s comments on the inaugural Walter Dean Burnham Award.

Theda Skocpol chaired the committee, which included Sheri Berman and Paul Frymer. The committee
reviewed 18 dissertations nominated by section members and after a first review whittled this down to six
finalists. All were very strong, and several could have been winners in any competition of this sort.)

“Capitalizing Thailand” is a riveting analysis of the evolution of land rights in Thailand, examining
changes from the global era of colonialism in the late nineteenth century through the Cold War period
of the late twentieth century. The analysis addresses important theoretical issues in the political
economy of development with detailed archival and field evidence from different eras of Thai history,
supplemented by strategically chosen cross-national comparisons to other developing nations in Asia
and Africa. Larsson’s thesis shows how geopolitical circumstances interact with domestic social
structures to shape the choices of government rulers about the institutionalization of property rights —
amatter widely recognized as crucial to economic development. The empirical findings are
provocative and counterintuitive. Larsson shows that during the colonial era, the Tai state defended its
sovereignty by defending local property rights in ways that that promoted social stability and blocked
foreign economic penetration, yet also retarded economic growth. Only later, when communist
insurgents threatened in the 1960s, did the Tai authorities find it in their interest to clarify private
property rights and facilitate economic modernization.

Methodologically, this thesis uses an apparently anomalous case to challenge and refine
received theoretical wisdom, showing how an historical-institutionalist approach sensitive to contexts
and sequences can improve upon standard rational-choice models of state choices about property
rights. Even though the issues seem at first glance arcane and Thailand is a country not familiar to most
scholarly readers, Larsson writes in a crisp and quietly dramatic manner, allowing the stakes to
become clear and the findings to gain credibility step by step.”’Capitalizing Thailand” is a model work
in international political economy and historical-institutionalist comparative politics, by a scholar who
has shown a remarkable ability to synthesize primary fieldwork in a difficult language with archival
investigations and secondarv comparisons.

King Chulalongkorn of Siam
(1853-1910),
the subject of the
nation’s first postage stamp
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Politics and History Section Business Meeting

Boston Sheraton

Friday, August 29, 2008, 6:15pm

Section President Kathleen Thelen began the meeting by
thanking the members for their work. She asked the 2009
APSA program co-chair, Kimberley Morgan, for comments
on section panels for the Toronto meetings. Professor
Morgan said that the overall theme of the 2009 conference,
change and complexity, is well suited to the strengths of
the section. Want panels with historical methods, and we
are interested in comparative and transnational studies.

Professor Thelen then reminded members that it was
important to attend panels at the APSA meetings because
panel attendance was a basis of determining the number of
panels each section would be allowed to organize at the
following APSA convention. She noted that member dues
have now gone up. She has overseen an update of the
section bylaws on the website, and the website itself has
been updated. There are a number of resources for APSA
Organized Sections at http://www.apsanet.org/
content_4590.cfm?naviD=157

The Social Science Research Council and Columbia
University will have a conference in honor of the late
Charles Tilly, the Joseph L. Buttenwieser Professor of
Social Science, at Columbia University October 3-5,
2009 (see the memorial website at: http://www.ssrc.org/
essays/tilly/). Karen Orren, one of the co-editors of the
American Political Science Review, shared comments
about the journal and urged members to submit their work.

The dissertation award has been suggested by Dan
Tichenor at meeting of section council in 2007, and the
section approved it at the business meeting. Theda
Skocpol agreed to chair the committee for the inaugural
award, and Paul Frymer and Sheri Berman agreed to serve
onit. A committee consisting of Tichenor, Dorian
Warren, and Douglas Reed (with advice from Kathy
Thelen and Richard Bensel considered proposals for a
name, considered many outstanding scholars, and settled
on two proposals: first, that the name of the award would
have a 5-year duration, and second that the first name of
the award would be Walter Dean Burnham. These
proposals were approved

The awards committees then reported. Dissertation
committee chair Theda Skocpol (reporting for fellow
committee members Paul Frymer and Sheri Berman)
announced that Tomas Henrik Larsson received the
inaugural Walter Dean Burnham award for “Capitalizing
Thailand: Colonialism, Communism, and the Political
Economy of Rural Land Rights,” Cornell University, 2007
(see page 7). Article & chapter award committee chair Eric
Patashnik (reporting for fellow committee members Julie
Novkov and Jason Wittenberg) announced that Justin

Crowe received the Mary Parker Follett award for “The
Forging of Judicial Autonomy: Political Entrepreneurship
and the Reforms of William Howard Taft,” Journal of
Politics 69 (2007), 73-87 (see page 5). Book committee
chair David Vogel (reporting for fellow committee members
Marie Gottschalk and Evan Liebermann) announced that
Keith Whittington received the J. David Greenstone award
for Political Foundations of Judicial Supremacy: The
Presidency, The Supreme Court, and Constitutional
Leadership in U.S. History (Princeton University Press,
2007).

The section secretary reported that the section’s financial
situation is solid and thanked the members for supporting
adues increase. The APSA will do more management of
short courses in the future, and is providing a number of
new resources on its website. Thanks to Kim Casey for
her work on Clio this year and for overseeing the update
of the website. Kathy Thelen, Richard Bensel and the
section thanked Dave Robertson for his service and
thanked him with the gift of a deeply valued published
report from the National Resources Planning Board. Dave
expresses the deepest gratitude to all.

Jim Mahoney and Adam Sheingate, Program chairs for the
2008 APSA section panels, reported the good news that
they received 32 panel proposals and 168 stand alone
paper proposals. The bad news is that the section was
allocated only 13 panels (expanded to 20 with
cosponsoring). 4. Panel allocations are based on
attendance at panels; allocation of panels for the 2009
meetings will take into account some other factors.

The meeting then took up the nomination of officers.
Kathy Thelen thanked outgoing council members Dan
Tichenor, Eric Patashnik, Dorian Warren, and Adam
Sheingate, and continuing members Joe Lowndes,
Douglas Reed, Ruth Collier, and Andreas Kalyvas. The
nominating committee included Kathy Thelen, Richard
Bensel, Sheri Berman, Robert Lieberman, and Cathie Jo
Martin. The committee nominated Sven Steinmo as
President-elect, and Richard John, Margaret Keck, Julie
Lynch, and Evan Lieberman for two-year terms on the
section council. The slate was approved unanimously.

New section president Richard Bensel addressed the
section. He watched over Kathy’s shoulder during her
presidency and watched her decision-making process. He
thanked her for developing a list of things to do as
president which will help all presidents in the future.

The section adjourned, and a reception followed in the
Liberty C room of the Boston Convention Center.



Politics & History Papers & Abstracts
from the 2008 APSA Meetings

“Political Entrepreneurs in the Early U.S. Army:
Secretaries of War and Bureaucratic Autonomy”’
William Adler, CUNY, Graduate Center

The early American state is often overlooked in
discussions of state-building, relegated to the
background as a period of “courts and parties,” in
the famous words of Stephen Skowronek.
Examining the Army, however, shows us instead an
energetic state deeply involved in guiding the pattern
and direction of economic development. The
Army’s actions in this regard may be divided
analytically into two general categories: coercive
activities and socioeconomic activities.

This paper focuses on the Army’s
socioeconomic dimension. In the early republic the
Army fostered engineering expertise the nation
lacked; surveyed the geography, geology and
mineralogy of newly acquired territory; helped build
a nation-wide infrastructure of roads, canals, and
railroads; and led innovations in technology and
administration that subsequently spread to the
private sector.

These important measures were not, however,
inevitable —rather, they were the result of contingent
developments, based partly on the individual
decisions of political entrepreneurs. As presidents
generally lacked the institutional resources to closely
monitor routine Army operations, and Congress
demonstrated only episodic involvement,
responsibility for determining the exact course of
socioeconomic projects fell largely to the Secretary
of War and the uniformed chiefs of War Department
bureaus. Although not entirely independent of
constitutional actors, these men were often able to
exercise their authority as political entrepreneurs to
either enhance or constrain the Army’s capacity to
influence economic development. Bureau chiefs
played a particularly important role, serving for long
stretches of time (often decades) and gaining
autonomy much earlier than suggested by previous
studies of bureaucratic autonomy. The bureaus

were thus able to nurture specific types of
knowledge that the state called upon as needed; for
instance, the surveying capabilities of the Corps of
Topographical Engineers were required in debates
over where to locate a proposed transcontinental
railroad. Led by Colonel John James Abert, the
topographical engineers throughout the 1840’s and
1850’s consistently favored a southern route, further
reinforcing the sectional divide splitting the nation.

“Subaltern Sovereignty Versus Settler Nationalism:
Hierarchy and Hybridity in Late 19th Century North
American Political Development”

Kevin M. Bruyneel, Babson College

“Not-So-Strange Stillbirth of the American
Colonization Society”
David F. Ericson, SUNY, Albany

The African colonization movement has been
treated as a largely upper-South movement (Egerton
1985) which never enjoyed more than marginal
support from the federal government (Staudenraus
1961) or from the free African-American community
(Burin 2005). In arevisionist vein, Portnoy (2005)
argued that the movement enjoyed relatively broad-
based, cross-sectional support into the 1830s, when
it was marginalized by increasingly strident
proslavery and antislavery attacks. My paper goes
beyond Portnoy in arguing that the movement was
only marginalized when slavery was finally abolished
during the Civil War. Until then, the American
Colonization Society (ACS) continued to enjoy
federal support, from Democratic, Whig, and
Republican administrations, so much so that Liberia
was really an unofficial United States colony.
However marginal its results, the movement filled a
symbolic niche in antebellum culture. It symbolized
the impossibility of a multiracial society and thus
appealed to a broad spectrum of public opinion in
white America. In this sense, African colonization
was the perfect analogue of Native-American
removal.




“Race, Politics, and the American State: Creating
Administrative Capacity for Federal Agenda-Setting
in Relations with American Indian Tribes”

Ruth French-Hodson, University of Oxford

“Beyond Institutions and Ideas: The Political Politics
of Affirmative Action”
Robert Lieberman, Columbia University

The development of affirmative action in the
United States poses a challenge for both standard
historical-institutional accounts of the development
of American race policy and the conventional
understanding of American state building and policy
development more generally. The politics of race in
the United States inherently involves conflicts of both
interests — institutionally embedded disputes over
the allocation of power and resources — and
ideology — clashing commitments to color blindness
and various forms of group consciousness. In the
case of affirmative action, the Civil Rights Act of
1964 seemed to rule out group-based, race-
conscious policy instruments to combat
discrimination and provided very little coercive
power to the Equal Employment Opportunity
Commission (EEOC), the agency it established to
enforce a antidiscrimination law. And yet, within a
decade, the EEOC had spearheaded the
development of affirmative action, a set of race-
conscious practices backed by the coercive power
of the state. How did this development occur in an
environment that was hostile to its success, both
institutionally and ideologically? The answer lies in a
strategic alliance between the EEOC and civil rights
organizations that exploited institutional openings in
the American policymaking system to reorient the
ideological framing of antidiscrimination policy. This
case suggests that neither institutions nor ideas is
sufficient to account for patterns of policy
development and offers a glimpse of an explanatory
approach that combines institutional and ideological
elements into a single, comprehensive explanatory
framework.

“Turning American Political Development Inside Out:
The Empire of Liberty and the the Dream of Liberia”
Joseph E. Lowndes, University of Oregon

“What’s So Hard about Sex Equality?: Men,
Women, and Social Cooperation”
Linda McClain, Boston University

My lecture this evening takes up a fundamental
problem: social cooperation is assumed by leading
political theorists to be a basic requirement for a
well-ordered society, but is social cooperation
between women and men on terms of equality
possible? Social cooperation between women and
men in various domains of society —especially within
the family —is assumed to be a fundamental and
necessary building block of society, but it proves
hard to secure. Equality, in particular, proves to be a
further problem. On the one hand, women’s equal
citizenship, today, is a basic constitutional principle,
acommitment of legislative policies such as anti-
discrimination and equal opportunity laws, as well as
an international human rights norm. On the other
hand, sex inequality persists.

“Women’s Political Leadership: A Policy Feedback
Model”

Eileen McDonagh, Northeastern University
American women attain more professional
success in medicine, business, and higher education

than do most of their counterparts around the world.
An enduring puzzle, therefore, is why the U.S. lags
so far behind when it comes to women’s political
representation. In 2008, women held only 16.8
percent of seats in the House of Representatives, a
proportion that ranks America behind 83 other
countries. This research addresses this conundrum.
It establishes that equal rights alone do not ensure
equal access to political office. Also necessary are
public policies representing maternal traits that
voters associate with women. Such policies have
feedback effects that teach voters that the maternal
attributes they associate with women signify a
location not only in the private sphere of the home,
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but also in the public sphere of the state. Most
democracies have policies that represent women’s
individual sameness with men and women’s maternal
group difference from men, but those of the United
States represent only individual equality, thereby
accounting for its laggard status.

“Educational Pioneer or Laggard? The Development
and Decline of American Institutional Capacity to
Expand Access to Higher Education”

Suzanne Mettler, Cornell University

While slow to extend many forms of social
provision, the United States long led the world in
developing institutions of higher education and
expanding access to college to its citizens. From the
Morrill Act of the 19" century, enabling the
development of the land grant universities, to the G1.
Bill and Pell Grants of the 20™ century, key policies
forged this path. By contrast to European models,
American higher education thrived because of a
vibrant blend of mutually conducive private, state,
and federal efforts. Public institutions—from the
community college level through universities—
expanded dramatically after World War II and
continued to do so even after the economy slowed
in the 1970s and federal efforts contracted in the
1980s. Over the past decade and a half, however,
such institutions have been increasingly challenged to
do more with less as states have failed to maintain
their budgets and the federal government has
neglected to respond effectively to changing
circumstances.

This paper considers how changes in
institutional capacity led to both the past successes
of the American system of higher education and its
recent stagnation. It examines how American
federalism, under some circumstances, fostered a
vibrant marketplace of quality institutions and
facilitated access whereas under different
circumstances, it has led to a schism in quality and
resources. The paper assesses the role played by
federal and state policy initiatives and the provision
of resources by each level of government over time.

Particular attention is given to the impact of
competing demands for resources faced by states by
the 1990s, as K-12 education, incarceration, and
Medicaid consumed increasing percentages of their
budgets while funding for higher education, being
discretionary, was readily sacrificed. The paper
aims to help explain how itis that institutions that
previously helped to ameliorate social and economic
inequality are now contributing to the widening of
gaps between different groups, with serious
implications for American democracy.

“Prostitutes, Coolies, Slaves and Citizens: Gender,
Race, and Class in Constructions of American
Citizenship, 1875-1925”
Carol Nackenoff, Swarthmore College

Gender played a vital role in the federalization
of immigration law and in processes of state building
in the late 19th and early 20th centuries. Gendered
struggles over citizenship included issues of
immigration, naturalization, and deportation, and are
linked to the emergence of a stronger national
government and the rise of the administrative state.
Gender also figured in the Court’s engagement in
citizenship struggles, and thus in the role of the Court
in facilitating greater federal control over borders
and criteria of fitness for membership.

“Of Pirates and Presidents: The Southern
Borderlands and the Origins of the War-Making
Executive, 1800s-1830s”
Jason Opal, Colby College

Historians and political scientists often ponder
the war-time powers of Abraham Lincoln,
Woodrow Wilson, and Franklin D. Roosevelt,
asking how or if these presidents surpassed their
rightful authority in the name of security or necessity.
Such inquiries are especially valuable in the current
era of the “unitary executive.” Yet they inevitably
focus on the ways people inside the polity—
Copperheads, pacifists, Japanese immigrants, etc.—
were (mis)treated by executive power. During the
early nineteenth century, by contrast, the key source
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of presidential aggrandizement was a fundamental
shiftin the legal and cultural definition of America’s
external foes, especially the Indians, pirates, and
assorted “banditti” along the southern borderlands of
Florida, the Gulf Coast, and the Caribbean.

Early republican jurists, statesmen, and theorists
routinely declared that the United States would
abide the so-called “law of nations” when dealing
with enemies, not least because it lacked the
firepower to insist otherwise. Together with the
Constitution’s careful division of war-making
powers, this deference to international law
effectively contained the military options of the
President, as Jefferson, Madison, and Monroe
discovered while trying to seize Florida from the
Spanish and protect American shipping in the
Caribbean.

By contrast, Andrew Jackson and his followers
advanced a new view of national right that relegated
any foe beyond the southern borders to the category
of hostes humani generis: enemy of all humankind.
After his invasion of Florida in early 1818, Jackson
ordered summary executions of Indians and other
“desperadoes”; as a Senator during the 1820s, he
pressed to allow American naval commanders to
bombard or blockade Puerto Rico and Cuba in
pursuit of pirates. Entire islands could be
“chastised,” one of his congressional allies argued,
because pirates were “‘the common enemies of the
human race, towards whom there can be no
neutrals.” When Jackson became President, he
repeatedly and overtly made war without declaring
war, as by ordering a naval reprisal against a
Sumatran village after an American vessel selling
opium was attacked nearby. In this way, he
empowered the President by asserting the
sovereignty of “the people,” not so much over the
workings of American government as over the
stateless others who lived beyond the nations’
boundaries.

“The Privatization of Social Dependency: Work-
Family Balance and Gender Equity in the United
States”

Gretchen Ritter, University of Texas, Austin

“From Historical Institutionalism to Discursive
Institutionalism: Explaining Institutional Change in
Political Economy”

Vivien Schmidt, Boston University

To explain change in comparative political
economy, a ‘discursive institutionalist’ approach
focused on ideas and discourse is a necessary
complement to older ‘new institutionalist’
approaches. Historical institutionalist approaches
have difficulty explaining change, tend to be static
and equilibrium-focused; and even where they get
beyond this through accounts of incremental change,
they are more descriptive than they are explanatory
of change. The turn to rational choice institutionalist
approaches for agency, for ‘micro-foundations’ to
historical institutionalist ‘macro-patterns,” also does
not solve the problems of historical institutionalism. A
turn to discursive institutionalism could. Using
examples of reforms in national political economies
and welfare states, the paper illustrates how ideas
and discourse help explain the dynamics of change

(and continuity).

“A Scholar and a Statesman: Woodrow Wilson’s
Conception of “Responsible” Opposition in Theory
and Practice”
Jeffrey Selinger, Bowdoin College

Wilson remarked in Constitutional Government
in the United States that “We are ready to study new
uses for our parties and to adapt them to new
standards and principles.” What new standards and
principles did Wilson have in mind? And was Wilson
himself “ready” to see them in action once he made
the transition from scholar to statesman? This paper
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will assess Woodrow Wilson’s attempt to redefine
the role of parties in American politics, and consider
how his theoretical insights (and blind-spots) might
inform our contemporary understanding of the merits
(and risks) of organized opposition.

“American Political Development, Space, and
Citizenship”
Bartholomew Sparrow, University of Texas, Austin
“American Political Development, Space, and
Citizenship” argues that the United States has
restricted, and continues to restrict, U.S. citizenship
on account of geography. The paper questions why,
in the aftermath of the Civil Rights era, women’s
movement, and the effective de jure equality of
persons on the basis of ascriptive characteristics, the
United States added the Northern Marianas to its
possessions as a “‘unincorporated territory.” The
paper further questions why the United States
continues to hold the Northern Marianas and the
other island territories, despite the fact that these
peoples are not equals as U.S. citizens under the
Constitution, under federal law, and as members of a
constituent unit of a federal United States. Although
U.S. citizenship has been (in)famously curtailed and
denied to women, African Americans, American
Indians, Mexican-Americans, and Chinese and other
Asian Americans, citizenship has also been and
continues to be compromised for reasons of national
security and strategic ambition—reasons that may
intersect with race, ethnicity, and religion, but are
analytically distinct.

“Institutional Analysis and Evolutionary Theory”
Sven Steinmo, European University Institute

This paper examines evolutionary theories
developed in the life sciences and explores the ways
in which specific concepts and insights from these
theories can be successfully applied to social and
political institutions. This paper is not intended to
present its own research, but instead offered as an
introduction to evolutionary theory and some of its
implications for political science. We argue that

endogenous institutional change should be seen as an
evolutionary process. Viewing history in this way,
however, suggests a different ontological perspective
than that which is typically found in political science.
We highlight Darwin’s fundamental insight that
evolutionary change depends on the variation
between every individual within a population or
species. Because all individuals are different, they
will sometimes respond or adapt to environmental
stimuli in unique ways. Secondly, we examine some
of the ontological positions underlying evolutionary
theory and demonstrate why they are appropriate
for studying issues of interest to political scientists
and institutionalists in particular. Finally, we attempt
to use some of the insights drawn from evolutionary
theory to help offer insights on two current issues in
political science theory: 1) where do preferences
come from and 2) how can we explain institutional
change?

“Status and Rights in Women’s Citizenship”
Kathleen Sullivan, Ohio University
sullivak @ohio.edu

“The Reality of Rights in the Postcolonial State:
Equality, Recognition and Land Claims in South
Africa”

Jennifer Terrell, New School for Social Research
Jyt360@ gmail.com

“Contextualizing Presidential Prerogative and
Freedom: Agency, Structure, and American
Philosophical Traditions™

Daniel Tichenor, Rutgers University, New Brunswick
tichenor@uoregon.edu

“Ideas, Organizational Conflict, and the Problem of
Institutional Change”

Margaret Weir, University of California, Berkeley
mweir @berkeley.edu
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2010 Policy History Conference
Columbus, Ohio

The Journal of Policy History and the Institute
for Political History are holding the sixth biennial
Conference on Policy History at the Hyatt on
Capitol Square Hotel in Columbus, Ohio from
June 3 to June 6, 2010. We are currently
accepting paper proposals on all topics
regarding political and policy history; American
political development; and comparative
historical analysis. We encourage you to submit
a complete session, but individual paper
proposals are welcome. Proposals must be
RECEIVED by DECEMBER 30, 2009.

Proposals must include one (1) copy of each of
the following:

1. Panel/Paper Description and Contact
Information page (see our website: http://
www.slu.edu/departments/jph/conf2010.html).
2. One page summary of each paper.

3. One page C.V. of each panelist.

Please send proposals to
Journal of Policy History
Saint Louis University

3800 Lindell Boulevard

PO Box 56907

St. Louis MO 63156-0907

Email: policyhistoryconference @ gmail.com
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Joanna Grisinger. “Law in Action: The Attorney
General’s Committee on Administrative Procedure”
20:3 (Summer 2008): 379-418.

James R. Skillen. “Closing the Public Lands

Frontier: The Bureau of Land Management, 1961-
1969 20:3 (Summer 2008): 419-445.
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Daniel Ernst. “Morgan and the New Dealers” 20:4
(Fall 2008): 447-481.

Mark Hendrickson. “Gender Research as Labor
Activism: The Women’s Bureau in the New Era”
20:4 (Fall 2008): 482-515.

John Thomas McGuire. *’ The Most Unjust Piece of
Legislation’: Section 213 of the Economy Act of
1932 and Feminism During the New Deal” 20:4
(Fall 2008): 516-541.

The Journal of Politics

Peter J. Steinberger. “Hobbes, Rousseau and the
Modern Conception of the State” 70:3 (Jul. 2008):
595-611.

Michael Coppedge, Angel Alvarez, and Claudia
Maldonado, ‘“Two Persistent Dimensions of
Democracy: Contestation and Inclusiveness’ 70:3
(Jul. 2008): 632-647.

Dawn Brancati. “Winning Alone: The Electoral Fate
of Independent Candidates Worldwide” 70:3 (Jul.
2008): 648-662.

Matthew S. Levendusky, Jeremy C. Pope and
Simon D. Jackman. “Measuring District-Level
Partisanship with Implications for the Analysis of
U.S. Elections” 70:3 (Jul. 2008): 736-753.

Skyler J. Cranmer and Randolph M. Siverson.
“Demography, Democracy and Disputes: The
Search for the Elusive Relationship Between
Population Growth and International Conflict” 70:3
(Jul. 2008): 794-806.

Young Hun Kim and Donna Bahry. “Interrupted
Presidencies in Third Wave Democracies” 70:3 (Jul.
2008): 807-822.

Frances E. Lee. “Dividers, Not Uniters: Presidential
Leadership and Senate Partisanship, 1981-2004”
70:4 (Oct. 2008): 914-928.



Dana Jalbert Stauffer. ““Aristotle’s Account of the
Subjection of Women” 70:4 (Oct. 2008): 929-941.

Nancy Scherer, Brandon L. Bartels, and Amy
Steigerwalt. “Sounding the Fire Alarm: The Role of
Interest Groups in the Lower Federal Court
Confirmation Process” 70:4 (Oct. 2008): 1026-
1039.

Dawn M. Chutkow. “Jurisdiction Stripping:
Litigation, Ideology, and Congressional Control of

the Courts 70:4 (Oct. 2008): 1053-1064.

Journal of Public Policy

Markus Tepe and Pieter Vanhuysse, “Are Aging
OECD Welfare States on the Path to
Gerontocracy?” 29:1 (April 2009), 1-28.

Journal of Theoretical Politics

Barbara Sgouraki Kinsey and Olga Shvetsova.
“Applying the Methodology of Mechanism Design
To the Choice of Electoral Systems™ 20:3 (Jul.
2008): 303-327.

Journal of Urban Affairs

Peter F. Burns and Matthew O. Thomas. “A New
New Orleans? Understanding the Role of History
and the State-Local Relationship in the Recovery
Process” 30:3 (Aug. 2008): 229-354.

Journal of Urban History

John R. Griffiths. “Civic Communication in Britain: A
Study of the Municipal Journal c. 1893-1910”
34:5 (Jul. 2008): 775-794.

Joan Ganau. “Reinventing Memories: The Origin and
Development of Barcelona’s Barri Gotic, 1880-
1950" 34:5 (Jul. 2008): 795-832.

Laurent Vidal, Grégory Beriet, and Christine
Haynes. “John Merriman: ‘Cities and Politics in
Nineteenth Century France’” 34:5 (Jul. 2008): 833-
844.

BrianJ. Miller. “The Struggle Over Redevelopment
At Cabrini-Green, 1989-2004" 34:6 (Sep. 2008):
944-960.

Ocean Howell. “Play Pays: Urban Land Politics and
Playgrounds in the United States, 1900-1930” 34:6
(Sep. 2008): 961-994.

Jack Schneider. “Escape From Los Angeles: White
Flight from Los Angeles and Its Schools, 1960-
1980 34:6 (Sep. 2008): 995-1012.

James Heitzman. “Middle Towns to Middle Cities in
South Asia, 1800-2007” 35:1 (Nov. 2008): 15-38.

Samuel J. Martland. “Trade, Progress, and
Patriotism: Defining Valparaiso, Chile, 1818-1875”
35: 1 (Nov. 2008): 53-74.

Michael R. Adamson. “Oil Booms and Boosterism:
Local Elites, Outside Companies, and the Growth of
Ventura, California” 35:1 (Nov. 2008): 150-177.

Gretchen Boger. “The Meaning of Neighborhood in
the Modern City: Baltimore’s Residential
Segregation Ordinances, 1910—1913" 35:2 (Jan.
2009): 236-258.

Alan DiGaetano. “The Birth of Modern Urban
Governance: A Comparison of Political
Modernization in Boston, Massachusetts, and
Bristol, England, 1800-1870” 35:2 (Jan. 2009):
259-287.

The Journal of Women, Politics, and Policy

David Paul and Jessi L. Smith, “Subtle Sexism?
Examining Vote Preferences When Women Run
Against Men for the Presidency,” 29:4 (November
2008), 451 —476.

Susan W. Johnson, Ronald Stidham, Robert A.
Carp, and Kenneth L. Manning, “The Gender
Influence on US District Court Decisions: Updating
the Traditional Judge Attribute Model” 29:4
(November 2008), 497-526.
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Farida Jalalzai and Chad A. Hankinson, ‘Political
Widowhood in the United States: An Empirical
Assessment of Underlying Assumptions of
Representation,” 49:3 (August 2008), 395-426

Labor History

John Olszowka. “The UAW and the Struggle to
Organize Aircraft, 1937-1942” 49:3 (Aug. 2008):
297-317.

Sheila Cohen. “The 1968-1974 Labour Upsurge in
Britain and America: A Critical History, and A Look
at What Might Have Been” 49:4 (Nov. 2008): 395-
416.

Daniel J. B. Mitchell and Christopher L. Erickson.
“The Concept of Wage-Push Inflation: Development
and Politcy” 49:4 (Nov. 2008): 417-438.

Law & Social Inquiry

Narendra Subramanian. “Legal Change and Gender
Inequality: Changes in Muslim Family Law in India”
33:4 (Dec. 2008): 631-672.

Leandra Zarnow. “Braving Jim Crow to Save Willie
McGee: Bella Abzug, the Legal Left, and Civil
Rights Innovation, 1948-1951" 33:4 (Dec.

2008): 1003-1041.

Law & Society Review

Emily Zackin. “Popular Constitutionalism’s Hard
When You’re Not Very Popular: Why the ACLU
Turned to Courts” 42:4 (Jun 2008): 367-396.

Robert C. Bird and Donald J. Smythe. “The
Structure of American Legal Institutions and the
Diffusion of Wrongful-Discharge Laws, 1978—
1999 42:4 (Dec. 2008): 833-864.

Legislative Studies Quarterly

Linda L. Fowler and R. Brian Law. “Seen but Not
Heard: Committee Visibility and Institutional Change
in the Senate National Security Committees, 1947—
2006" 33:3 (Aug. 2008): 357-386.
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Tanya Bagashka. “Invisible Politics: Institutional
Incentives and Legislative Alignments in the Russian
Duma, 1996-99” 33:3 (Aug. 2008): 415-444.

Joshua D. Clinton and John Lapinski. “Laws and
Roll Calls in the U.S. Congress, 1891-1994” 33:4
(Nov. 2008): 511-542.

Gary W. Cox and William C. Terry. “Legislative
Productivity in the 93d—105th Congresses” 33:4
(Nov. 2008): 603-618.

New Political Science

Antonio Y. Vazquez-Arroyo. ‘“Liberal Democracy
and Neoliberalism: A Critical Juxtaposition” 30:2
(Jun 2008): 127-159.

Clyde W. Barrow. “The Intellectual Origins of New
Political Science” 30:2 (Jun 2008): 215-244.

Alba Alexander and Kurt Jacobsen. “Counter-
Reform in the American Welfare State: Ideas,

Institutions, and Progressive Taxation 30:3 (Sep.
2008): 285-306.

Michael J. Thompson. “The Radical Critique of
Economic Inequality in Early American Political
Thought” 30:3 (Sep. 2008): 307-324.

Jungmin Seo. “Politics of Memory in Korea and
China: Remembering the Comfort Women and the
Nanjing Massacre “ 30:3 (Sep 2008): 369-392.

William L. Niemi and David Plante. “Antecedents of
Resistance: Populism and the Possibilities for
Democratic Globalizations” 30:4 (Dec. 08): 427-
447.

Anthony Peter Spanakos. “New Wine, Old Bottles,
Flamboyant Sommelier: Chgvez, Citizenship, and
Populism™ 30:4 (Dec. 2008): 521-544.

Parliamentary Affairs

Timothy Heppell. “The Degenerative Tendencies of
Long-Serving Governments ... 1963 ... 1996 ...
20087 61:4 (Oct. 2008): 578-596.



Past & Present

Kim Siebenhiiner. “Conversion, Mobility and the
Roman Inquisition in Italy Around 1600 200:1
(Aug. 2008): 5-35.

Paul Betts. “Property, Peace and Honour:
Neighbourhood Justice in Communist Berlin” 201:1

(Aug.2008): 215-254.

Perspectives on Politics

Gary Miller and Norman Schofield. “The
Transformation of the Republican and Democratic
Party Coalitions in the U.S.” 6:3 (Sep. 2008): 433-
450.

Joshua W. Busby and Jonathan Monten. “Without
Heirs? Assessing the Decline of Establishment
Internationalism in U.S. Foreign Policy” 6:3 (Sep.
2008): 451-472.

Policy Studies Journal
Deuk Hahm Sung and Heo Uk. “U.S. and Japanese
Foreign Direct Investment in East Asia: A

Comparative Analysis” 36:3 (Aug. 2008): 385-401.

Politics and Gender

Katja M. Guenther. “Understanding Policy Diffusion
across Feminist Social Movements: The Case of

Gender Mainstreaming in Eastern Germany” 4:4
(Dec. 2008): 587-613.

Political Research Quarterly

Michelle Tolman Clarke. “Uprooting
Nebuchadnezzar’s Tree: Francis Bacon’s Criticism
of Machiavellian Imperialism™ 61:3 (Sep. 2008):
367-378

Jill N. Wittrock, Stephen C. Nemeth, Howard
Sanborn, Brian DiSarro, and Peverill Squire. “The
Impact of the Australian Ballot on Member Behavior
in the U.S. House of Representatives” 61:3 (Sep.
2008): 434-444.

ScottR. Meinke. “Institutional Change and the
Electoral Connection in the Senate: Revisiting the
Effects of Direct Election” 61:3 (Sep. 2008): 445-
457.

Mitchell Killian and Clyde Wilcox. “Do Abortion
Attitudes Lead to Party Switching?” 61:4 (Dec.
2008): 561-573

Carl E. Klarner and Andrew Karch. “Why Do
Governors Issue Vetoes? The Impact of Individual
and Institutional Influences” 61:4 (Dec. 08): 574-
584.

Robert D. Brown and John M. Bruce. ‘Partisan-
Ideological Divergence and Changing Party
Fortunes in the States, 1968—2003: A Federal
Perspective” 61:4 (Dec. 2008): 585-597

Jeb Barnes. “Courts and the Puzzle of Institutional
Stability and Change: Administrative Drift and
Judicial Innovation in the Case of Asbestos” 61:4
(Dec. 2008): 636-648.

Political Science Quarterly

David R. Mayhew. “Incumbency Advantage in U.S.
Presidential Elections: The Historical Record” 123:2
(Summer 2008): 201-28.

Political Studies

Stephanie Lawson. “Political Studies and the
Contextual Turn: A Methodological/Normative
Critique” 56:3 (Oct. 2008): 584-603.

Politics and Society

Fred Block, “Swimming Against the Current: The
Rise of a Hidden Developmental State in the United
States,” 36:2 (June 2008), 169-206.

Kimberly J. Morgan, “The Political Path to a Dual
Earner/Dual Carer Society: Pitfalls and Possibilities,”
36:3 (September 2008), 403-420.

Michael Shalev, “Class Divisions among Women,”
36:3 (September 2008), 421-444.

23



Sara Watson, ‘“The Left Divided: Parties, Unions,
and the Resolution of Southern Spain’s Agrarian
Social Question,” 36:4 (December 2008), 451-477.

Jane Jenson, “Getting to Sewers and Sanitation:
Doing Public Health within Nineteenth-Century
Britain’s Citizenship Regimes,” 36:4 (December
2008), 532-556.

Fred Block, “Swimming Against the Current: The
Rise of a Hidden Developmental State in the United
States,” 36:2 (June 2008), 169-206.

Kimberly J. Morgan, “The Political Path to a Dual
Earner/Dual Carer Society: Pitfalls and Possibilities,”
36:3 (September 2008), 403-420.

Michael Shalev, “Class Divisions among Women,”
36:3 (September 2008), 421-444.

Polity

Stuart McConnell. “The Old Institutionalism and the
New” 40:3 (Jul. 2008): 326-331.

Richard R. John. “Rethinking the Early American
State” 40:3 (Jul. 2008): 332-339.

Bartholomew H. Sparrow. “American Political
Development, State-Building, and the ‘Security
State’: Reviving a Research Agenda™ 40:3 (Jul.
2008): 355-367.

McGee Young. “The Political Roots of Small
Business Identity” 40:4 (Oct. 2008): 436-463.

Priscilla Yamin. “The Search for Marital Order: Civic
Membership and the Politics of Marriage in the
Progressive Era” 41:1 (Jan. 2009): 86-112.

PS: Political Science & Politics

Georgia Duerst-Lahti. “’Seeing What Has Always
Been’: Opening Study of the Presidency” 41:4 (Oct.
2008): 733-737.
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Theodore J. Lowi. “Bend Sinister: How the
Constitution Saved the Republic and Lost Itself”
42:1 (Jan. 2009): 3-9.

Caroline Tolbert and Peverill Squire. “Reforming the
Presidential Nomination Process” 42:1 (Jan. 2009):
27-32.

Presidential Studies Quarterly

Brett W. Curry, Richard L. Pacelle, Jr., and Bryan
W. Marshall. “An Informal and Limited Alliance””:
The President and the Supreme Court” 38:2 (Jun
2008): 223-247.

Joel K. Goldstein. “The Rising Power of the
Modern Vice Presidency” 38:3 (Sep. 2008): 374-
389.

Mark Hiller and Douglas Kriner. “Institutional
Change and the Dynamics of Vice Presidential
Selection™ 38:3 (Sep. 2008): 401-421.

Charles O. Jones. “Vice Presidents and Other Heirs
Apparent: The Historical Experience of Experience”
38:3 (Sep. 2008): 422-432.

Greg Russel. “Theodore Roosevelt’s Diplomacy and
the Quest for Great Power Equilibrium in Asia” 38:3
(Sep. 2008): 433-455.

James Graham Wilson. “Did Reagan Make
Gorbachev Possible?”” 38:3 (Sep. 2008): 456-475.

Gunnar Grendstad. “The Contemporary Presidency:
And We Will Know Their Greatness by the Trail of
Controversy: Washington, Lincoln, and Franklin D.
Roosevelt and Their Increasingly Contested
Successors” 38:3. (Sep. 2008): 476-490.

Hugh Heclo. “The Mixed Legacies of Ronald
Reagan” 38:4 (Dec. 2008): 555-574

David A. Crockett. “The Contemporary Presidency:
“An Excess of Refinement”: Lame Duck Presidents
in Constitutional and Historical Context” 38:4 (Dec.
2008): 707-721.



Jeffrey Crouch. “The Law: Presidential Misuse of
the Pardon Power” 38:3 (Dec. 2008): 722-734.

Public Administration Review

Sabine Kuhlmann, Jorg Bogumil, and Stephan
Grohs. “Recent Administrative Innovations Abroad
and at Home Evaluating Administrative
Modernization in German Local Governments:
Success or Failure of the “New Steering Model”?”’
68:5 (Sep./Oct. 2008): 851-863.

Publius

Peter Graefe and Andrew Bourns. “The Gradual
Defederalization of Canadian Health Policy” 39:1
(Winter 2009): 187-209.

Review of Policy Research

David J. Webber. “Earth Day and Its Precursors:
Continuity and Change in the Evolution of
Midtwentieth-Century U.S. Environmental Policy”
25:4 (Jul. 2008): 313-332.

Alethia H. Cook and David B. Cohen. ‘“Pandemic
Disease: A Past and Future Challenge to

Governance in the United States” 25:5 (Sep. 2008):

449-471.

Social Forces

Kraig Beyerlein and Kenneth T. Andrews. “Black
Voting During the Civil Rights Movement: A Micro-
level Analysis” 87:1 (Sep. 2008): 65-93.

Larry L. Hunt, Matthew O. Hunt, and William W.
Falk. “Who is Headed South?: U.S. Migration

Trends in Black and White, 1970-2000” 87:1 (Sep.

2008): 95-119.

Mick Cunningham. “Changing Attitudes toward the
Male Breadwinner, Female Homemaker Family
Model: Influences of Women’s Employment and
Education over the Lifecourse” 87:1 (Sep. 2008):
299-323.

Marc Dixon. “Movements, Countermovements and
Policy Adoption: The Case of Right-to-Work
Activism” 87:1 (Sep. 2008): 473-500.

Social Politics

Victoria Mayer. “Crafting a New Conservative
Consensus on Welfare Reform: Redefining
Citizenship, Social Provision, and the Public/Private
Divide” 15:2 (Summer 2008): 154-181.

Social Science History

Cameron Campbell and James Lee. “Kin
Networks, Marriage, and Social Mobility in Late
Imperial China” 32:2 (Summer 2008): 175-214.

Anna Lundberg. “Paying the Price of Citizenship:
Gender and Social Policy on Venereal Disease in
Stockholm, 1919-1944" 32:2 (Summer 2008):
215-234.

Victor Lieberman. “The Qing Dynasty and Its
Neighbors: Early Modern China in World History”
32:2 (Summer 2008): 281-304.

Michael Lewis. “Access to Saloons, Wet Voter
Turnout, and Statewide Prohibition Referenda,
1907-1919

Social Science History” 32:3 (Fall 2008): 373-404.

The Social Science Journal

Jeff Cummins. “State of the Union Addresses and
Presidential Position Taking: Do Presidents Back
Their Rhetoric in the Legislative Arena?” 45:3 (Sep.
2008): 365-381.

Frank L., Davis , Albert H., Wurth , and John C.,
Lazarus. “The Green Vote in Presidential Elections:
Past Performance and Future Promise” 45:4 (Dec.
2008): 525-545.

State Politics & Policy Quarterly

Sean Nicholson-Crotty. “Fiscal Federalism and Tax
Effort in the U.S. States” 8:2 (Summer 2008): 109-
126.
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Janine Perry. “Leave the Rascals In? Explaining the
Poor Prospects of Term Limit Extensions” 8:3 (Fall
2008): 293-308.

Studies in American Political Development

Robert W. Mickey. “The Beginning of the End for

Authoritarian Rule in America: Smith v. Allwright

and the Abolition of the White Primary in the Deep
South, 1944-1948” 22:2 (Sep. 2008): 143-182.

McGee Young. “From Conservation to Environment:
The Sierra Club and the Organizational Politics of
Change” 22:2 (Sep. 2008): 183-203.

Anthony S. Chen, Robert W. Mickey, and Robert P.
Van Houweling. “Explaining the Contemporary
Alignment of Race and Party: Evidence from
California’s 1946 Ballot Initiative on Fair
Employment” 22:2 (Sep. 2008): 204-228.

Nancy Burns, Laura Evans, Gerald Gamm, and
Corrine McConnaughy. *“ Pockets of Expertise:
Institutional Capacity in Twentieth-Century State
Legislatures™ 22:2 (Sep. 2008): 229-248.

Urban Affairs Review

Lance Freeman. “Is Class Becoming a More
Important Determinant of Neighborhood Attainment
for African-Americans?” 44:1 (September 2008): 3-
26.

Robert L. Wagmiller, Jr. “Male Nonemployment in
White, Black, Hispanic, and Multiethnic Urban
Neighborhoods, 1970-2000 44:1 (September
2008): 85-125.

West European Politics

Klaus Armingeon and Nathalie Gige. ““Conditional
Punishment: A Comparative Analysis of the Electoral
Consequences of Welfare State Retrenchment in
OECD Nations, 1980-2003” 31:3: 558-580.

Thomas Christiansen and Sophie Vanhoonacker. “At
a Critical Juncture? Change and Continuity in the

Institutional Development of the Council Secretariat”
31:4:751-770.

Mark Thatcher and David Coen. “Reshaping
European Regulatory Space: An Evolutionary
Analysis” 31:4: 806-836.

Christine Mahoney and Frank Baumgartner.
“Converging Perspectives on Interest Group
Research in Europe and America” 31:6: 1253-1273.

Hament Bulsara and Bill Kissane. “Arend Lijphart

and the Transformation of Irish Democracy” 32:1:
172-195.

William and Mary Quarterly

Sarah Rivett. “Our Salem, Ourselves” 65:3 (Jul.
2008): 495-502.

Kathleen Wilson. “The Performance of Freedom:
Maroons and the Colonial Order in Eighteenth-
Century Jamaica and the Atlantic Sound” 65:3 (Jul.
2008): 45-86.

Phillipe R. Girard. “Black Talleyrand: Toussaint
Louverture’s Diplomacy, 1798-1802" 66:1 (Jan.
2009): 87-124.

Greg. E. O’Malley. “Beyond the Middle Passage:
Slave Migration from the Caribbean to North
America, 1619-1807 66:1 (Jan. 2009): 125-172.

World Politics

Daniel Ziblatt. “Does Landholding Inequality Block
Democratization?: A Test of the ‘Bread and
Democracy’ Thesis and the Case of Prussia” 60:4
(Jul. 2008): 610-641.
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Booknotes

Victoria Hattam, In the Shadow of Race: Jews,
Latinos and Immigrant Politics in the U.S.
(Chicago: University of Chicago Press, 2007).

Contents: Languages of race-politics of difference
* From “historic races” to ethnicity : disarticulating
race, nation, culture * Fixing race, unfixing ethnicity :
New York Zionists and ethnicity — Are Jews a
race? Are Mexicans white? : the state and ethnicity *
Latinos : the new ethnics? : rereading statistical
policy directive * Shadowed by race : Latinos in
New York City politics, 2001 and beyond *
Dismantling the race-ethnicity distinction :
reconfiguring race, power, and descent.

Daniel Walker Howe. What Hath God
Wrought: The Transformation of America,
1815-1848 (New York: Oxford University Press,
2007)

Contents: Prologue : The defeat of the past * 1.

Robert J. Norrell, Up from History: The Life of
Booker T. Washington, (Cambridge, MA:
Harvard University Press, 2009).

Contents: Prologue: The Meaning of the Veil * 1
The Force That Wins * 2 The Model Community *
3 The Self-Made Men * 4 The Survival of the Race
* 5 The Settlement of the Negro Problem * 6 The
Rising People * 7 The Lion and the Fox * 8 The
Train of Disfranchisement * 9 The Leopard’s Spots
*10 The Violence of
Their Imagination *
11 The Warring
Ideals * 12 The
Tuskegee Machine *
13 The Assault by
the Toms * 14 The
Tragedy of Color *
15 The Man
Farthest Down * 16
The Leader of the
Race * 17 The
Morning Cometh *
18 The Veil of
History

Thomas J. Sugrue,
Sweet Land of Liberty: the Forgotten Struggle

The continental setting * 2. From the jaws of defeat for Civil Rights in the North (New York:

* 3. An era of good and bad feelings * 4. The world
that cotton made * 5. Awakenings of religion * 6.
Overthrowing the tyranny of distance * 7. The
improvers * 8. Pursuing the millennium *9. Andrew
Jackson and his age * 10. Battles over sovereignty *
11. Jacksonian democracy and the rule of law * 12.
Reason and revelation *13. Jackson’s third term *
14. The new economy * 15. The Whigs and their
age * 16. American renaissance * 17. Texas, Tyler,
and the telegraph * 18. Westward the star of empire
*19.The war against Mexico * 20. The revolutions
of 1848 * Finale : A vision of the future.

Random House, 2008).

Contents: I Unite and Fight * 1 “Sweet Land of
Liberty” * 2 “Pressure, More Pressure and Still
More Pressure” * “1776 for the Negro” * I Hearts
and Minds * “Balance of Power” * 5 “No Place for
Colored” * 6 “God Have Pity on Such a City” * 7
“No Right More Elemental” * III Freedom Now *
“New Frontier” * 9 “Fires of Frustration and
Discord” * 10 “Long Hot Summers” * 11
“Unconditional War” * 12 “The Black Man’s Land”
*13 “It’s Not the Bus, It’s Us” * 14 “Fighting for
Our Lives” * Epilogue.
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Stephen Skowronek and Matthew Glassman, eds.
Formative Acts: American Politics in the Making.
Philadelphia: University of Pennsylvania Pres,
2008)

Contents: 1 Formative Acts, Stephen Skowronek &
Matthew Glassman * Part I: The Actors * 2 The
Terrain of the Political Entrepreneur, Adam Sheingate
* 3 Leadership and American Political Development,
Bruce Miroft * 4 Agency and Popular Activism in
American Political Culture, James Block * Part II:
Structure and Opportunity * 5 A Calculated
Enchantment of Passion: Bryan and the “Cross of
Gold” in the 1896 Democratic National Convention.
Richard Bensel * 6 Organizing for Disorder: Civil
Unrest, Police Control, and the In-vention of
Washington, D.C., Daniel Kryder * 7 Partisan
Entrepreneurship and Policy Windows: George Frisbie
Hoar and the 1890 Federal Elections Bill, Richard M.
Valelly * Part I1I: Resetting the Terms of Government
and Politics Chapter * 8 Andrew Johnson and the
Politics of Failure, Nicole Mellow & Jeffrey K. Tulis *
9 Forging a New Grammar of Equality and Difference:
Progressive Era Suffrage and Reform, Eileen
McDonagh *10 The Ground Beneath Our Feet:
Language, Culture, and Political Change, Victoria
Hattam & Joseph Lowndes * Part I'V: At the Interface
of Movements and the State * 11 Presidents and
Social Movements: A Logic and Preliminary Results,
Elizabeth Sanders *12 Leaders, Citizenship
Movements, and the Politics Rivalries Make, Daniel J.
Tichenor *13 The President in the Vanguard: Lyndon
Johnson and the Civil Rights Insurgency, Sidney M.
Milkis * Part V: Insiders Out to Change Things * 14
Entrepreneurial Defenses of Congressional Power,
Eric Schickler * 15 Inventing the Institutional
Presidency: Entrepreneurship and the Rise of the
Bureau of the Budget, 1939-49, Andrew Rudalevige *
16 Robust Action and the Strategic Use of Ambiguity
in a Bureaucratic Cohort: FDA Officers and the
Evolution of New Drug Regulations, 1950-70, Daniel
P. Carpenter & Colin D. Moore * 17 Retrospective:
Formative Action and Second Acts, Elisabeth
Clemens

Sean M. Theriault. Party Polarization in
Congress (New York: Cambridge University
Press, 2008)
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Contents: 1. Party polarization in the U.S.
Congress * Part I. Building Blocks for Explaining
Party Polarization * 2. A brief history of party
polarization * 3. Explanations for party polarization
* Part II. Constituency Change * 4. Redistricting *
5. The political and geographic sorting of
constituents * 6. Extremisms of party activists * Part
III. Institutional Change * 7. Connecting
constituency change to institutional change * 8. The
interaction in the legislative process * 9. The link
between the House and Senate * 10. Procedural
polarization in the U.S. Congress.

Gary Mucciaroni. Same Sex, Different Politics:
Success and Failure in the Struggles over Gay
Rights (Chicago: The University of Chicago
Press, 2008)

1, Issues, Institutions, and Threats * 2, Defining the
Threats from Gay Rights * 3, Advocating Gay
Rights * 4, Legalizing Homosexual Conduct * 5,
Adoption * 6, Military Service * 7, Marriage, Civil
Rights, and Hate Crimes * 8, Conclusion

Eileen McDonagh, The Motherless State:
Women’s Political Leadership and American
Democracy (Chicago: University of Chicago
Press, 2009)

Contents: 1 Confronting the Puzzle * 2 Defining
Maternal Public Policies * 3 Generating Public
Attitudes * 4 Electing Women Political Leaders * 5
The Laggard American State * 6 Maternalizing
American Government, Briefly * 7 Fixing the State

James H. Read, Majority Rule versus Consen-
sus: The Political Thought of John C.
Calhoun (Lawrence, KS: University Press of
Kansas, 2009)

Contenrs: 1. Introduction * 2. Calhoun and the
Legacies of Jefferson and Madison * 3. Calhoun’s
Political Economy and the Ideal of Sectional
Reciprocity * 4. Calhoun’s Constitution, Federal
Union, and Slavery * 5. Calhoun’s Defense of
Slavery * 6. Calhoun’s Consensus Model of
Government * 7. Contemporary Divided Societies
and the Minority Veto * 8. Conclusion



Bookscan

Richard Alba, Albert J. Raboteau, and Josh Dewind.
Immigration and Religion in America:
Comparative and Historical Perspectives (New
York: NYU Press, 2008)

Michael Avery, ed. We Dissent: Talking Back to the
Rehnquist Court (New York: NYU Press, 2008)

Jonathan Bean, ed. Race and Liberty in America:
The Essential Reader (Lexington, KY: The
University Press of Kentucky, 2009)

Daniel Béland and André Lecours. Nationalism and
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Crowe, continued from page 3

turn, they make it possible for judges to settle
political, legal, constitutional, and policy disputes that
have concrete effects on citizens, corporations,
government, and the nation as a whole

My goal, and the task of the book manuscript
I am attempting to complete, is to un-cover both the
causes and consequences of the institutional
development of the federal judiciary—especially, but
not exclusively, the Supreme Court—from the
Founding to the present. I approach this project by
asking three broad questions about judicial reform
from the commencement of the new government in
1789 through the close of the Bush administration in
2009. First, why was judicial institution-building
pursued? Who were the important actors, and what
goals were they seeking to attain? Second, how was
judicial institution-building accomplished? What
challenges presented themselves, and what events or
actions were needed to surmount them? Third, what
did judicial institution-building achieve? What were
the concrete and enduring changes in the exercise of
judicial power?

In answering these questions, [ draw on three
concepts: the goals of politicians seeking change, the
constraints militating against such change, and the
catalysts that can overcome those constraints. My
argument relative to these concepts consists of three
sequential claims. First, in answering the contested
questions of institutional design and delegation that
surround judicial institution-building, politicians are
driven by three goals—satisfying substantive policy
interests, consolidating partisan strength and
preserving electoral support, and maintaining a
functionally efficient judicial branch. Second, while
minor housekeeping initiatives are usually
uncontroversial, occurring often and easily, more
significant attempts at institution-building face a
combination of practical obstacles and political
constraints that often inhibit reform. Third, the
constraints upon transformative action can be
overcome—and reform made possible—by elections
that result in a new governing coalition or, in their
absence, by the cautious and strategic action of
political entrepreneurs, provided their identity, ideas,
and tactics are each carefully tailored to the task at
hand.



My general approach to illustrating this theory
in action embeds case studies of fifteen to twenty
landmark or transformative episodes within a more
deeply contextual understanding of the process in the
historical period under consideration. (My empirical
chapters cover the early republic, the eras of
Jeffersonian and Jacksonian democracy, the Civil
War and Reconstruction, the Gilded Age and the
Progressive Era, the inter-war and New Deal years,
and modern America.) For each institution-building
episode or set of episodes, I utilize a range of primary
source materials (legislative histories, judicial
decisions, personal correspondence between relevant
individuals, media coverage) to reconstruct the
politics of institutional development—the
opportunities seized and wasted, the obstacles
overcome and stumbled upon—as it occurred at the
time. In so doing, [ aim for a historically rich narrative
that not only describes the institutional development
of the judiciary but also offers analytically grounded
explanations of how it happened, why it happened
when it did, why it happened in the form it did, and
why—from the perspective of American constitutional
democracy—it mattered at all.

Unlike much of the extant literature on the
Supreme Court in American political development,
my focus here is less on what the judiciary does vis-
a-vis other political institutions than on what is done
to the judiciary both by external actors and by its own
members; my interest is less in how the judiciary
wields power and authority in any particular
jurisprudential or policy area than in how it gradually
became structurally and institutionally equipped to
exert power and authority across a range of areas.
That s to say, I am concerned first and foremost with
the politics of institutional development—more
specifically, with the place of the judiciary and the
construction of judicial capacity in narratives of
institutional development. Judicial capacity, I argue,
grows from more than simply constitutional decisions
or the exercise of judicial review; indeed, it more
commonly and more foundationally derives from
interaction with political elites, from empowering
legislation, and from public, media, and interest-group
support. The judiciary does, of course, act upon
politics, but it is equally and was shaped by politics
and policymaking at various points in American
history.

acted upon by politics; it is created by politics
and, thus, simultaneously a participant in and object of
it. The judicial branch is, of course, a producer of
legal change, but it is equally a product of political
change; the power it wields not simply an independent
variable but a dependent one as well.

Given the role of the American judiciary in,
among other things, spurring the growth of an
industrial economy, constituting national citizenship,
and advancing certain forms of individual rights and
liberties at the expense of others, understanding the
historical development of the institution—
understanding the process by its power was
constructed—has obvious substantive import. As a
result, one might expect that scholars of American
political development—a field that, from its inception,
has exhibited acute concern with the building of
political institutions—would scrutinize the judiciary.
Yet, to the extent that such scholars speak of the
judiciary at all, they do not often speak of it as an
institution that was, in any meaningful sense, “built.”
More often, courts are taken as a pre-developmental
given in American political history. For federal courts,
this assumption is demonstrably untrue: the limited
federal judiciary of 1789 would hardly have been
equipped to take action as the federal judiciary did in
the 1890s, 1920s, 1960s, or 1990s. In other words,
for the federal judiciary to become powerful and
active, it first had to be built.

For those who study institutions from the
perspective of politics and history, this may seem an
obvious statement. After all, we already have
developmental accounts of Congress, the presidency,
and the federal bureaucracy. For each of these
institutions, we know how and why it acquired the
role, structure, and powers it did. We know why
certain actors delegated specific powers to particular
institutions at precise times and how those actors
overcame constraints and seized upon opportunities
for transformative action. The result is more than
isolated conceptions of why the House of
Representatives reformed itself, when presidential
power is at its greatest, and how the Post Office
became autonomous; rather it is a more holistic and
macro-level understanding of how the growth and
evolution of governmental power—how the expansion
and refinement of “‘the state”—shaped
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Yet while this dynamic is well understood
with regard to other institutions, we know relatively
little about the historical processes contributing to
the building of the federal judiciary (or even just the
Supreme Court) as an independent and autonomous
institution of governance in the American political
system. Part of the problem is that, with a few
exceptions, political scientists—including those who
study American political development—ostensibly
think of courts as both institutionally separate from,
and institutionally thin as compared to, other political
institutions. There are doubtless important
differences between courts and other institutions, but
itis nonetheless true that the process of constructing
legitimate governing authority is similar, though
certainly not identical, across American political
institutions. Accordingly, while taking care not to
obscure important differences, we can learn a great
deal by looking at the ways in which the institutional
development of the judiciary resembles the
institutional development of the legislature, executive,
and bureaucracy. Moreover, many political
scientists think of courts as lacking the complex
institutional features—actors, structures, and rules—
that make legislatures, executives, and bureaucracies
worth studying. While the legislative branch has a
hierarchical system of committees and sub-
committees and the executive branch has a vast
bureaucracy comprising layers of political
appointees and civil servants, the judicial branch has
only some courts, some judges, and some clerks—
or so the lack of attention to the institutional context
of the judiciary would have us believe.

As I attempt to illustrate, however, any view
of the judiciary as simply a constitutional abstraction
that does not itself develop over time is misguided.
As an institution, the federal judiciary is built of far
more varied and complicated components than
simply the written opinions of judges; its structural
architecture is at least as complex—and its historical
development at least as dynamic—as that of
Congress, the presidency, or the federal
bureaucracy. Indeed, looking back at the
indeterminacy of Article I1I of the Constitution, we
see that the development of an active and
interventionist third branch of government was far
from a foregone conclusion. The American
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judiciary, that is to say, was not born independent,
autonomous, and powerful; rather, it had to become
so, largely through a continuous process that was
both politically determined and politically
consequential. The story of judicial institution-
building is not a single moment of revelation but a
series of battles over law, courts, and the politics of
institutional development. Itis the story of how the
Jjudiciary, long outlined in pencil rather than pen, was
built—piece-by-piece, from the ground up, as part
and parcel of American political development.

* Robert Harrison preferred his job as Chancellor of Maryland
(1), and John Rutledge declined to attend a session of the
Court before resigning in 1793 to become Chief Justice of
the South Carolina Court of Common Pleas (I!).

Carl Albert Center Visiting Scholars Program
The Carl Albert Congressional Research and Studies
Center at the University of Oklahoma seeks
applicants for its Visiting Scholars Program, which
provides financial assistance to researchers working
at the Center’s archives. Awards of $500-$1000 are
normally granted as reimbursement for travel and
lodging. The Center’s collections are described on
the World Wide Web at http://www.ou.edu/special/
albertctr/archives/ Additional information can be
obtained from the Center. The Visiting Scholars
Program is open to any applicant. Emphasis is given
to those pursuing postdoctoral research in history,
political science, and other fields. Graduate students
involved in research for publication, thesis, or
dissertation are encouraged to apply. Professional
researchers and writers are also invited to apply.
The Center evaluates each research proposal based
upon its merits, and funding for a variety of topics is
expected. No standardized form is needed for
application. Instead, a series of documents should be
sent to the Center, including: (1) a description of the
research proposal in fewer than 1000 words; (2) a
personal vita; (3) an explanation of how the Center’s
resources will assist the researcher; (4) a budget
proposal; and (5) a letter of reference from an
established scholar in the discipline attesting to the
significance of the research. Applications are
accepted at any time. For more information, please
contact Archivist, Carl Albert Center, 630 Parrington
Oval, Room 101, University of Oklahoma, Norman,
OK 73019. Telephone: (405) 325-5835. FAX:
(405) 325-6419. E-mail: channeman@ou.edu.



Whittington, continued from the cover

and subject to change over time. There is
nothing particularly set in stone about the fact or
scope of the judiciary’s authority to interpret the
Constitution and settle constitutional controversies,
and politically it is somewhat surprising thata
relatively weak institution like the courts would be
able to effectively wield such a power. I argue in
the book that the meaning and scope of the judicial
authority to interpret the Constitution has not in fact
been stable over the course of American history,
and I am particularly interested in the incentives that
other political actors have to either challenge or
defer to the judicial authority to say what the
Constitution means.

The book is largely structured as an
examination of the relationship between the
Supreme Court and the president, and it is thinking
about the leadership task of the president that can
help us understand how the president — as chief
executive, as popular leader, and particularly as the
leader of a political coalition — might bolster or
subvert judicial authority. Developing Stephen
Skowronek’s analysis of the changing structural
context of the presidential leadership situation over
time, the book looks across American history to
examine how the strategic context in which
presidents find themselves shape their relationship
with the courts and create more or less favorable
contexts for judicial leadership in defining
constitutional meaning. I argue that presidents
frequently find that encouraging the active exercise
of judicial review and deferring to judicial authority
to resolve constitutional controversies help solve
their own leadership difficulties.

The project grew out of several connected
interests. [ have long been a contributor to what
has become known as the “constitution outside the
courts” literature, but this project began with a
specific interest in “departmentalism,” or the claim
that began with the Jeffersonians that each branch
of government has an equal authority to interpret
the Constitution. The book provides an extensive
analysis of such claims as they have been asserted
by the executive branch, concluding that such
claims have a specific political logic that makes

flip side of departmentalism is “judicial supremacy,”
or the claim that the courts have a preeminent
authority to interpret the Constitution. I take the
establishment and maintenance of judicial supremacy
to be a political puzzle requiring explanation, and
ultimately akin to the broader problem of
establishing and maintaining judicial independence
within a political system. Like the internalist
literature on judicial independence, the book is
concerned with the circumstances under which elite
political actors might find it in their own interest to
support courts. (By contrast, externalist accounts of
judicial independence emphasize the hostility of
political actors to the courts but suggest that political
actors are constrained by external forces such as
mass public opinion.) This bridges naturally to the
“neo-Dahlian” or “political regimes” literature on the
exercise of judicial review, which is concerned with
when and how the courts might exercise the power
of judicial review. Judicial responsibility for
mterpreting the Constitution is not simply a default
within normal politics but is actively constructed by
political leaders as a desirable alternative to their
taking responsibility for controversial constitutional
decisions.

Connecting these interests together,
Political Foundations argues that the courts and
political leaders (or more specifically, the Supreme
Court and the president) often have a mutually
supportive relationship. Political leaders generally
find that it is in their interest to support rather than
resist an expansive judicial authority to interpret the
Constitution. At the same time, the way in which the
Court exercises judicial review is often consistent
with rather than hostile to the political interests of
presidents and other political leaders. I am
exploring that issue further in my current project,
which will include a book, Repugnant Laws. That
project provides a political history of the judicial
review of federal statutes by the Supreme Court
from the founding era to the present, and it is
particularly concerned with examining the extent to
which the Court is an obstruction to or a partner
with the political projects, ambitions and interests of
political leaders when it exercises judicial review
over federal law.
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